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1. 

Competition Act  
Changes and Amendments 

 
 
I Introduction  
 

The National  Assembly of the Republic of Serbia adopted 
Changes and Amendments of the Competition Act (Official 
Gazette of the Republic of Serbia, No. 95/2013) which 
entered into force on November 8th, 2013.  
 
The main purpose of changes and amendments of this Act 
reflects the need to make improvements of the law which 
has been in practice since 2009 as well as to revise 
procedural flaws which have been noticed during the 
execution of the law as well as in practise of the 
Competition Commission of the Republic of Serbia 
("Commission") in the past four years.  
 
 
II Dominant position   
 
One of the most important substantive changes of this 
Act affects the definition of a dominant position.   
 

Namely, pursuant to the changed wording of the Act "an 

undertaking holds a dominant position when, due to its 

market power, it can act in the relevant market to a 

considerable extent independently of its actual or 

potential competitors, buyers, suppliers or consumers." 

(Art. 15 of the Act). 

 

Furthermore, the law stipulates that the market power 

shall be determined based on relevant economic and 

other indicators, in particular (i) structure of the relevant 

market, (ii) market share of market participants, which 

dominant position is to be determined, especially if it is 

above 40% on the determined relevant market, (iii) 

actual and potential competitors, (iv) economic and 

financial power, (v) degree of vertical integration, (vi) 

advantages in access to sources of supply and 

distribution, (vii) legal or factual barriers for other 

undertakings to enter the market, (viii) buyers power, 

(ix) technological advantages, intellectual property rights 

and related rights.  

 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 



 
Advokatska kancelarija TOMIC STEVIC DULIC informiše o aktuelnostima u radu Kancelarije i u zakonodavnom reljefu RS / Die 
Rechtsanwaltskanzlei TOMIC STEVIC DULIC informiert über aktuelle Themen der Kanzlei und über den Rechtsrahmen der RS /  The TOMIC 
STEVIC DULIC Law Office is informing  about the actual activities of the Law office and the Law frame in RS/ Юридическая контора TOMIC 
STEVIC DULIC  информирует о самых актуельных  собитиях, о работе конторы и законодательном релефе РС /  Glavni urednik/ 
Chefredakteur / Editor-in-Chief / Главный  редактор: Ljubica Tomić /Lektor/Lektor/Proof reader/Лектор: Ivana Radović, Vesna Gašić, 
Vojislava Katić, Viktorija Topalović, Magda Braun / Br. 57/13  

Carice Milice 3/II, Beograd, SCG, TEL/FAX +381 (0)11 3285.227, +381 (0)11 3285.208, +381 (0)11 3285.153, office@tomic-stevic.co.rs, www.tomic-stevic.co.rs 

 

 

 

It should be noted that the presumption of dominance for 

undertakings with market share of 40% (as it was 

according to the previous legislation) has been abrogated. 

This practically implies that using the above mentioned 

indicators an undertaking with over 40% market share 

does not necessarily have a dominant position and vice 

versa the dominant position can be determined for an 

undertaking with market share under 40%. The burden of 

proof concerning the existence of dominant position shall 

be in all cases borne by the Commission. This is as well 

one of the legal developments of the new Competition 

Act, since the previous provision stipulated that the 

undertaking with market share over 40% was obliged to 

disprove the presumption i.e. to prove that its dominant 

position on the relevant market does not exist.  

 

III Concentration  

 

Additionally, the definition of concentration has been 

further amplified. Accordingly, the concentration occurs 

not only in case of acquisition of direct or indirect control 

over other undertaking or undertakings, but also in case 

of acquisition of a part or parts of other undertakings, 

which can represent an independent business unit.  

 

 

IV Suspension of proceedings  
 
One of the most important procedural developments of 
the new law is the suspension of the proceedings. (Article 
58 of the Act) 
 
The Commission may issue a decision on suspension of 
procedure for competition infringement, by which a 
measure referred to in Article 59 of this Act is 
determined, if the party proposes commitments and to 
that end suggests terms and conditions for the 
performance of the measure.  
 
The proposition made by the party shall be (i) based on 
the content of the conclusion on the initiation of the 
competition infringement procedure i.e. on important 
facts determined during the procedure and (ii) submitted 
prior to receipt of notification (as in Article 38 paragraph 
2 of this Act) on important facts, proofs and other 
elements, which shall be ground for decision issued by 
the Commission.   
 
The Commission shall publish on its website the 
notification on submission of the proposition by the party, 
containing short description of the proposition  and 
important elements of the case, requesting all interested 
persons to submit written objections, statements and 
opinions thereto within 20 (twenty) days from the 
announcement of this notification.  
 
Should the suspension of the proceeding occur, the 
proceeding can be resumed at some later date, but not 
later than 3 (three) years after the suspension, under the 

following conditions: (i) if the circumstances on the 
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grounds of which the decision on suspension of procedure 
substantially change; (ii) if the party fails to fulfil its 
obligations contained in the measure within the 
determined deadline or fails to submit appropriate 
evidence thereof; (iii) if the Commission determines that 
the decision on suspension of procedure was adopted 
based on inaccurate, false, incomplete and deceiving 
information provided by the party.  
 
Perhaps the best illustration of necessity to adjust the 
definition of the suspension of the proceeding is given in 
an official explanation, following the final proposition of 
changes and alterations of the law addressed to the 
National Assembly of the Republic of Serbia, stating that 
"the implementation of this instrument resulted, as the 
practise of the European Union confirms, in settlement of 
more than 60% of all cases, which implies that this 
method is highly efficient concerning remedy of 
infringements of competition." 
 
 
V  Cancellation of individual exemptions  

 
The new Law sets forth that the Commission may cancel 
an individual exemption from prohibition if there has been 
a material change of conditions underlying the exemption, 
the exemption was based on inaccurate or misleading 
information or such exemption has being abused.  
 
 
VI Deadline for issuance of decision in 
investigation proceeding 
 

The past four years have shown that the deadline of 3 

(three) months for the ex officio adoption of the decision 

on investigation regarding infringement of competition 

may be too short. Therefore, the deadline has been 

extended to 4 (four) months from the day the procedure 

has been initiated ex officio.  

 

 

VII Basis for calculation of measure for 

protection of competition  

 

Another notable change of the Competition Law puts an 

undertaking into a more favourable position, since the 

stipulated competition measure as a pecuniary amount of 

up to 10% of total annual turnover from now on shall be 

calculated only based on the annual turnover generated 

on the Serbian market.  

 

 

VIII Statute of limitation  

 

According to the changes and amendments of the Law, 

the statute of limitation has been extended from 3 (three) 

to 5 (five) years.  

In this sense, the competition measure cannot be 

imposed upon the expiry of the period of 5 (five) years 
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from the day the action has been performed or from the 
day of failure to fulfil the obligation i.e. the enforcement 
of competition measures cannot be enforced upon the 
expiry of 5 (five) years from the day of enforceability of 
the Commission's decision i.e. the ruling of a court (in 
case an administrative dispute has been initiated).  

Predrag Groza, Attorney-at-Law 

predrag.groza@tomic-stevic.co.rs 

 

 

 

 

 

2.  
Exhaustion of Rights and Parallel Importation  

in the Light of the Law on Trademarks  
(“Official Gazette of RS, No.10/2013) 

 
 
Due to the amendments to the Law on trademarks from 
2013, significant changes in the institutes of the 
„exhaustion of rights“ and „parallel importation“ 
occurred. 
 
I. 
To be more specific, according to the former legal 
solution, the institute „exhaustion of rights“ (article 40 of 
the Law on trademarks)allowed the so called parallel 
importation in the sense that the trademark owner could 
not ban a third party from trading goods that are marked 
with that trademark, if those goods have been procured 
anywhere in the world, through that trademark owner or 
an individual authorised by the owner („the system of 

international exhaustion of rights“). 
However, this year’s amendments to the law introduced 
significant novelties in the sense that the system of 
international exhaustion of rights has been replaced by a 
national system, i.e. the trademark owner still does not 
have the right to prevent the trade of goods that bear his 
trademark, if those goods have been put into circulation 
for the first time in the Republic of Serbia by the same 
trademark owner or an individual authorized by him, but 
now the trademark owner is authorized to ban a third 
party from trading the goods if those third parties have 
procured the marked goods abroad and then imported it 
to the Republic of Serbia for further resale (the new 
national system actually makes parallel importation 
impossible). 
 
The point of this (new) system of national exhaustion of 
rights is that it “…provides a higher level of legal certainty 
for the trademark owners since it provides control over 
the sale of goods marked by the trademark, which at the 
same time reduces the risk of damaging the good 
reputation which the trademark has among consumers. 
Also, by preventing parallel importation, disloyal 
competition is prevented, which, in case of parallel 
importation, could jeopardize the interests of exclusive 
distributors of the goods marked by the trademark.” 
(http://www.parlament.gov.rs/upload/archive/files/lat/pd
f/predlozi_zakona/4602-12Lat.pdf, page 11). 
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Namely, each trademark owner develops and adjusts one 
and the same product for different markets so as to 
satisfy the needs of consumers on each and every of  
those markets. For example, cosmetic products and 
motor oils do not have the same contents in all regions 
where they are sold. Therefore, parallel importation of 
these products from another market could offer a more 
favourable price to the consumers, but such products 
might not justify the reputation of the product invested 
into it by every trademark owner. 
 
One should have in mind that the price is not the only 
thing that the consumer is governed by, but confidence in 
the brand itself is equally important, in the sense that the 
brand will satisfy certain expectations in regards to the 
quality and/or after-sale services. If these expectations 
are not satisfied, even if the consumer was presented 
with the original product (which however was intended for 
another market or region), then it is definitely the 
trademark owner who is to bear the blame and further, 
suffer the consequences, whereby the issue of exhaustion 
of rights and parallel importation, in that context, is of 

great significance.  
 
II. 
On the other hand, there are regulations in the sphere of 
competition protection, and therefore the question is 
absolutely justifiable – can a trademark owner, using 
authorisations which aim to prevent parallel importation, 
find himself in a situation, where such his behaviour 
(which is without doubt in accordance with the Law on 
trademarks) could come into conflict with the regulations 
from the competition protection (e.g. violation of the 
dominant position). 
 
The issue of parallel importation has not been explicitly 
regulated by the regulations of the competition protection 
of the Republic of Serbia; however, the Republic of Serbia 
and its competent authorities(above all the Committee for 
competition protection), lacking relevant provisions within 
the domestic legislation, are obligated to act and consider 
the principles and criteria  encompassed in the 
regulations and practice of the European Union 
(Stabilisation and association agreement between the 
European communities and their member states on one 
side and the Republic of Serbia, on the other side, article 
73 Official Gazette of the Republic of Serbia– 
International agreements no.83/2008) 
 
Since there are debates and cases dealing with the topic 
of „parallel importation vs. protection of competition“ in 
the European Union, it now remains to be seen what sort 
of practice will be built in the Republic of Serbia, i.e. what 
sort of arguments will the Committee for the protection of 
competition present in such cases; however, one could 
suppose that the market participants , especially those 
with a potentially dominant position, might have to plan 
those activities aimed at preventing parallel importation 
and evaluate them, not only in the light of the trademark 
regulations, but also within the context of possible 
consequences in regards to the damage caused to the 
competition. 

Predrag Groza, Attorney-at-Law 
predrag.groza@tomic-stevic.co.rs  
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